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DETAILED ACTION 

In view of the Appeal Brief filed on 05/21/08, PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. Any inconvenience is 
regretted. 

Claim Rejections - 35 USC $ 103 

The following Is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 22. 23. 26. and 36 are reiected under 35 U.S.C. 103(a) as being unpatentable 
over Noland et al. (US 7.080.378). in view of Bertram et al. (US 2003/0014507). 

Regarding claims 22. 26. and 36 . a method for allocating servers to a cluster of 
servers, said method comprising the steps of: 

based on the performance data, said second server determining if said first 
server has reached a predetermined upper level of utilization, [the controller software 
determines If the currently deployed virtual servers are approaching their defined 
service capacity, (Noland et al., Col. 5, Lines 5-8)], 

and if said first server has reached said predetermined upper level of utilization, 
[if the deployed virtual servers are close to near-term service saturation, wherein 
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the server has reached an upper utilization level, (Noland et al., Col. 5, Lines 27- 
28)], 

said second server automatically sending a reconfiguration request to a server 
responsible for allocating servers to said cluster to allocate another server to said 
cluster, and in response, said responsible server automatically identifying another, 
available server and connection information for said other server and automatically 
allocating said other server to said cluster, [the software will create and deploy a new 
virtual server with identical applications (step 504), and then direct the service 
request to this new server (step 505). This new virtual server can be deployed and 
activated, (Noland et al.. Col. 5, Lines 28-35)], 

Noland et al. fails to teaches sending performance data regarding a server in a 
cluster, 

Bertram et al. teaches providing performance analysis on a system including a 
cluster. The cluster includes a plurality of nodes. The method and system comprise 
obtaining data for the plurality of nodes and analyzing the data, (Bertram et al.. 
Paragraph 6, Page 1), to determine whether performance of the cluster can be 
improved, (Bertram et a!., Paragraph 6, Page 1), 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention was made to modify Noland et al. by sending performance analysis on a 
system including a cluster. The cluster includes a plurality of nodes. The method and 
system comprise obtaining data for the plurality of nodes and analyzing the data. 
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(Bertram et al., Paragraph 6, Page 1), to determine wlietlier performance of the 
cluster can be improved, (Bertram et al., Paragraph 6, Page 1). 

Regarding claim 23 . a method as set forth in claim 22 wherein the step of automatically 
allocating said other server to said cluster comprises the steps of updating a 
configuration file of said responsible server to list said other server as part of said 
cluster, [the software will create and deploy a new virtual server with identical 
applications (step 504), and then direct the service request to this new server 
(step 505). This new virtual server can be deployed and activated, (Noland et al.. 
Col. 5, Lines 28-35)]. 

Claims 24. 25. 27. 32. and 37 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Noland et al. (US 7.080.378). in view of Mashavekhi et al. (US 
2003/0051187). 

Regarding claims 24. 27. 32 and 37 . Noland teaches the software will create and 
deploy a new virtual server with identical applications (step 504), and then direct the 
service request to this new server (step 505). This new virtual server can be deployed 
and activated, (Noland et al.. Col. 5, Lines 28-35), 

Noland et al. fails to teach that if a server is under utilized then said server is no 
longer needed in said cluster, 
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Mashayekhi et al. teaches a method as set forth in claim 22 further comprising 
the steps of: based on the performance data, said second server determining if said first 
server is functional but under utilized such that said first server is no longer needed in 
said cluster, a determination is then made at step 252 as to whether node n+1 or node 
n-1 has the lowest weight, If node n+1 has the lowest weight, that node is established 
as the failover node (step 253), (Mashayekhi et al., Paragraph 39, Page 4), to choose 
a more intelligent failover node, thereby improving the high availability of the cluster 
system, (Mashayekhi et al., Paragraph 39, Page 4), 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention was made to Noland et al. by determining if said first server is functional but 
under utilized such that said first server is no longer needed in said cluster, a 
determination is then made at step 252 as to whether node n+1 or node n-1 has the 
lowest weight, If node n+1 has the lowest weight, that node is established as the failover 
node (step 253), (Mashayekhi et al.. Paragraph 39, Page 4), to choose a more 
intelligent failover node, thereby improving the high availability of the cluster system, 
(Mashayekhi et al.. Paragraph 39, Page 4). 

Regarding claim 25 , a method as set forth in claim 24 wherein the step of 
automatically de-allocating said first server from said cluster comprises the step of 
updating a configuration file of said responsible server to remove said first server from 
said cluster, [if a virtual server reaches a deactivation delimiter (e.g., it remains 
idle for the specified length of time), it is no longer needed to handle the current 
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or anticipated workload. The control software removes it from the operating 
system environment (step 509), (Noland et al., Col. 5, Lines 51-53)]. 

Claims 28-31. and 33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Noland et al. (US 7,080,378), in view of Bertram et al. (US 2003/0014507). and further 
in view of Dutta et al. (7.1 77.901). 

Regarding claim 28 . a method for managing servers, said method comprising the 
steps of: 

a first server determining performance data for said first server and performance data 
for a second server, [The Control Program 201 will dispatch virtual machines from 
an "eligible to run" list based upon various parameters, wherein server 201 
determines the performance of other servers in the cluster, (Noland et al.. Col. 3, 
Lines 33-35)], 

based on the reported performance data, said third server determining if said first 
server or said second server has reached a predetermined upper level of utilization, [if 
some predefined resource in the virtual servers, such as CPU usage or a request 
queue into the cluster of servers, should reach a critical threshold, then one or 
more new virtual server(s) are automatically deployed, (Noland et al., Col. 1, Lines 
65-67)]; 

Noland et al. fails to teaches sending performance data regarding a server in a 
cluster. 
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Bertram et al. teaches providing performance analysis on a system including a 
cluster. The cluster includes a plurality of nodes. The method and system comprise 
obtaining data for the plurality of nodes and analyzing the data, (Bertram et al., 
Paragraph 6, Page 1), to determine whether performance of the cluster can be 
improved, (Bertram et al., Paragraph 6, Page 1), 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention was made to modify Noland et al. by sending performance analysis on a 
system including a cluster. The cluster includes a plurality of nodes. The method and 
system comprise obtaining data for the plurality of nodes and analyzing the data, 
(Bertram et al.. Paragraph 6, Page 1), to determine whether performance of the 
cluster can be improved, (Bertram et al.. Paragraph 6, Page 1). 

The modified Noland et al. fails to teaches reducing subsequent utilization of a 
server if it reaches a predetermined upper level of utilization, 

Dutta et al. teaches a central load distribution server that is designed to redirect 
file requests to specific servers and protect any one server from an overload of traffic, 
(Dutta et al.. Col. 2, Lines 25-27), to allow a load distribution server to protect any 
given content server from being overload with file requests, (Dutta et al.. Col. 4, Lines 
46-49), 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention was made to modify the modified Noland et al. by reducing subsequent 
utilization of a server if it reaches a predetermined upper level of utilization, a central 
load distribution server that is designed to redirect file requests to specific servers and 
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protect any one server from an overload of traffic, (Dutta et al., Col. 2, Lines 25-27), to 
allow a load distribution server to protect any given content server from being overload 
with file requests, (Dutta et al., Col. 4, Lines 46-49). 

Regarding claim 29 . a method as set forth in claim 28 further comprising the 
earlier steps of: 

said first server receiving a request from a client device and determining whether said 
first server should handle said request, and if so, said first server handling said request, 
[When a new service request is received (step 501), the controller software 
determines if the currently deployed virtual servers are approaching their defined 
service capacity (step 502),, (Noland et al.. Col. 5, Lines 5-7)], 

and if not, said first server identifying said second server as available to handle 
said request and forwarding the request to said second server for handling, [If the 
deployed virtual servers are not at the defined saturation threshold, the controller 
software directs the new service request to one of the deployed servers (step 
503), (Noland et al.. Col. 5, Lines 24-26)]. 

Regarding claim 30 , a method as set forth in claim 28 wherein the step of said 
first server automatically reconfigurating itself comprises the step of said first server 
updating a configuration file which lists one or more servers which are available to 
handle specified types of client requests, [balancing workload among virtual servers 
configured in a virtual server cluster, wherein workload is balanced among 
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different servers depending on its availability, (Noland et al., Col. 6, Lines 18-21)]. 

Regarding claim 31 . a method as set forth in claim 28 wherein the step of said 
first server automatically reconfigurating itself comprises the step of automatically 
identifying a fourth, available server and connection information for said fourth server 
and automatically, allocating said fourth server to said cluster, [automatically 
deploying a new at least one additional virtual server to the virtual server cluster 
such that the at least one additional virtual server is added to and operates in 
tandem with the virtual server cluster, (Noland et al.. Col. 6, Lines 26-29)]. 

Regarding claim 33 . a method as set forth in claim 32 wherein the automatic de- 
allocating reconfiguring step comprises the step of adding to a pool of available servers, 
said server which is functional but under utilized and no longer needed in said cluster, 
[the software will create and deploy a new virtual server with identical 
applications (step 504), and then direct the service request to this new server 
(step 505), (Noland et al.. Col. 5, Lines 28-35)], 

such that if a server in said cluster subsequently reaches said predetermined 
upper level of utilization, the de-allocated server can be re-allocated to said cluster, 
This new virtual server can be deployed and activated, (Noland et al., Col. 5, Lines 
28-35)]. 



Application/Control Number: 1 0/526,81 0 Page 1 0 

Art Unit: 2146 

Claims 34 and 35 are rejected under 35 U.S.C. 1Q3(a) as being unpatentable over 
Noland at al. (US 7.080.378). in view of Bedell at al. (US 6.859.798). 

Regarding claim 34 . Noland teaches the software will create and deploy a new 
virtual server with identical applications (step 504), and then direct the service request 
to this new server (step 505). This new virtual server can be deployed and activated, 
(Noland et al., Col. 5, Lines 28-35), 

Noland et al. fails to teaches sending data from first server to a second server 
using XML data stream. 

Bedell et al. teaches a user can send a request to the intelligence server 300 in 
an XML string, and the intelligence server 300 will send back its result in XML as well, 
(Bedell et al., Col. 10, Lines 5-9), to provide a more open communication protocol, 
(Bedell et al., Col. 10, Lines 3-4), 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention was made to modify the modified Noland by sending data from first server to a 
second server using XML data stream, wherein a user can send a request to the 
intelligence server 300 in an XML string, and the intelligence server 300 will send back 
its result in XML as well, (Bedell et al., Col. 10, Lines 5-9), to provide a more open 
communication protocol, (Bedell et al.. Col. 10, Lines 3-4). 
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Regarding claim 35 . Noland teaches the software will create and deploy a new 
virtual server with identical applications (step 504), and then direct the service request 
to this new server (step 505). This new virtual server can be deployed and activated, 
(Noland et al., Col. 5, Lines 28-35), 

Noland et al. falls to teaches determining if said request is for data which is 
currently cached at said first server. 

Bedell et al. teaches cache all prior user-requested objects. In this architecture, 
most calls to a cached object will be handled within the user engine 102 to achieve the 
best performance, (Bedell et al., Col. 11, Lines 19-22), to minimizes the client/server 
communication, (Bedell et al., Col. 11, Lines 16-18), 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention was made to modify the modified Noland by determining if said request is for 
data which is currently cached at said first server, wherein cache all prior user- 
requested objects. In this architecture, most calls to a cached object will be handled 
within the user engine 102 to achieve the best performance, (Bedell et al.. Col. 11, 
Lines 19-22), to minimizes the client/server communication, (Bedell et al.. Col. 11, 
Lines 16-18). 
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Conclusion 

Any inquiry concerning tliis communication or earlier communications from tine 
examiner should be directed to Shaq Taha whose telephone number is 571-270-1921 . 
The examiner can normally be reached on 8:30am-5pm Mon-Fh. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeff Pwu can be reached on 571-272-6798. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

IS. T./ 

Examiner, Art Unit 2146 

/Jeffrey Pwu/ 

Supervisory Patent Examiner, Art Unit 2146 



